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Walter Sakow,
Appellee.

BRIEF FOR APPELLEE.

I.

STATEMENT OF CASE.

Failure of appellants to furnish any statement

makes it obligatory on appellee to do so briefly.

As plaintiff in the Court below, Sakow claimed title,

through a valid prior location, of the placer mining

ground included within the boundaries of his Good
Hope Placer Claim upon which he made a valid dis-

covery of gold on October 18, 1930, and thereafter, on

October 27, 1930, completed a valid location under the

then existing laws governing location of placer claims,

and recorded his claim within ninety days of his loca-

tion in the Otter Precinct, Alaska.



Continuously thereafter during each year he did

and performed the requisite annual assessment labor

to hold said claim and was in the undisturbed, unin-

terrupted, sole, and exclusive possession of his claim

until September 24, 1934.

On that date he found the defendants, Riley Invest-

ment Co., through defendant Harry Donnelley, its

superintendent, trespassing upon his claim by dredge

mining thereon. On November 27, 1934, Sakow com-

menced this action of ejectment, alleging actual dam-

ages of $45,000.00, being the value of the gold unlaw-

fully purloined from his estate and for punitive dam-

ages (R 2, 4). On the trial the latter were waived.

The defendants, Riley Investment Co., H. P. Shep-

pard and Harry Donnelley, by their Amended Answer

(R 6, 8) set up alleged locations by defendant Shep-

pard of the Blue Bird and North Star placer claims

on July 6, 1926, and alleged that these locations to-

gether, by their north end lines, overlapped the ground

included by Sakow 's Good Hope Claim on its south-

erly side boundary and extended over the southerly

side boundary beyond the southerly one-half of the

Good Hope claim. They also alleged that defendant

Sheppard leased said Blue Bird and North Star

claims on or about August 14, 1930, to the defendant

Riley Investment Co., of which defendant Donnelley

was superintendent and defendant Sheppard Vice

President.

Sakow 's Amended Reply denied the new matter set

up in the defendants' Amended Answer and alleged

failure of defendant Sheppard in every respect to



comply with the law in making his pretended locations

of the Blue Bird and North Star (R 10) and, as a

second affirmative defense (R 11), alleged Sheppard's

pretended locations were not made by him (Shep-

pard) but w^ere made unlawfully by one Angus

McLellan in the name of Sheppard for McLellan's

use and benefit with the connivance of Sheppard.

This case was tried three times to a jury (R 131)

resulting on the third trial in the verdict and judg-

ment appealed from.

II.

TESTIMONY IN RECORD SUPPORTING STATEMENT
OF THE CASE.

Plaintiff and appellee Sakow testified that in the

Fall of 1932, he informed defendant Donnelley (R 41)

that he owTied the Good Hope Claim, and, in effect,

asked him if he wanted that ground for dredging pur-

poses, and Donnelley said if Sakow found gold there

and proved it would pay to work with the dredge, he,

Donnelley, would look at it and work it (R 41, 49).

In the following Spring, 1933, Sakow asked Donnelley

to prospect the Good Hope himself and Donnelley said

he did not have time, and, for the purpose of pros-

pecting his ground, Sakow borrowed the Company ^s

boiler from Donnelley (R 42) and casings and drill

from Dave Browne. Donnelley asked Sakow to notify

him (Donnelley) w^hen he (Sakow) was ready to pull

up the casings and take out the cores and pan them,

that he wanted to see the cores pulled out and panned
(R 43).



Sakow willingly complied and Donnelley, after

notice from Sakow, four or five times attended on the

ground when the cores were taken out and panned

(R 43). This testimony was fully corroborated by

Harry Agoff (R 58). Sakow further testified that

Donnelley at that time of drilling said nothing to him

about Sheppard or anyone else claiming that ground

(R 43).

Donnelley denied this and also that he was there

four or five times to see the cores from Sakow 's drill-

ing, but admitted he was there ttvice and that, on the

second occasion, he went tip there to see what was in

that core (R 124). He also testified the reason for

his interest in Sakow 's ground in 1934 was "because

the price of gold had practically doubled by presiden-

tial order" (R125).

Sakow further testified that, on learning Donnelley

with the company dredge had entered his claim in

September, 1934, and was dredging there, he (Sakow)

put up trespass notices (R 46) in front of the dredge

while it worked, all to no avail (R 47). He went to

see Donnelley. Donnelley referred him to Sheppard

(R 45). Sheppard told Sakow he (Sheppard) had in

1926 staked the ground claimed by Sakow (R 45) and

also said that Angus McLellan had staked it for him

(R 46, 52), but that he (Sheppard) did not know the

stakes or lines and had never been up there (R 46),

and refused to go to the claims with Sakow to settle

the controversy there and then.

Defendants Donnelley and Sheppard were inter-

ested together since 1924 in a store, river boats and



bank at Flat, Alaska (R 66). Sheppard was Vice

President of the Riley Investment Co. from 1924 to

1936 (R 92).

Sheppard testified that the Blue Bird and North

Star claims are the only claims he ever staked (R 66)

and that Angus McLellan told him he knew of these

two claims (Blue Bird and North Star) on Otter

Creek that were open for location (R 66, 81) and

asked Sheppard if he w^anted to stake them. Shep-

pard further tcvstified that McLellan died in Anchor-

age, Alaska, January 30, 1934 (R 88), that prior to his

death Sheppard paid McLellan from royalties from

the Blue Bird and North Star "two or three thousand

dollars". After McLellan 's death Sheppard paid

"around three hundred dollars" to the administrator

of McLellan 's estate. He paid McLellan two-fifths of

the royalties but had no agreement to do so, verbal or

otherw^ise (R 88), although McLellan had no interest

in the claims at the time they were staked or after-

wards (R 71, 88).

Sheppard testified that he, together with Angus
McLellan, staked and located in his own name the

Blue Bird and Norih Star claims (R 66, 71), denied

the substance of his conversation with Sakow in Shep-

pard 's store in September, 1934, and denied that at

that time he did not know where the stakes or lines of

these two claims were, and denied that he told Sakow
he had never been up there on the ground (R 78).

On cross-examination, however, he admittted that

on the first trial of this case he testified on direct

examination with reference to this conversation with

Sakow as follows (R 79)

:



"Question by Mr. Hurley: Must tell the jury

what was said when he came to see you there at

that time? A. Well, I don't remember, if I

remember just what I did say, but he come in and
asked me and said that he had staked some groimd

up on Flat Creek, and that he owned the ground
that I claimed and that—/ really don't know just

what. I was busy at the time and I told him to

come in some other time and we would talk about

that.'
'^

On this trial Sheppard further testified on cross-

examination as follows (R 93)

:

"I testified that when Angus McClellan got up
in the vicinity of these claims that McClellan

had the stakes that were put down that day to

mark the boundaries of these two claims, had
them all prepared and laid at the appropriate

places. These stakes were all blazed on four

sides, and they were all about the same size or

dimensions.

"I relied on McClellan with reference to the

character of the posts and with reference to the

place I was going to put my initial post.''

Donnelley testified: That the defendant Riley In-

vestment Co. is a corporation with 500 shares of stock

and he is its mine superintendent at a salary of

$4500.00 yearly (R 116, 123). That as Administrator

of the estate of J. E. Riley, deceased, defendant Don-

nelley has been since 1922 in full control of the J. E.

Riley Investment Co. (R 116), holding 490 shares of

that company's stock. That in 1922 that company

hired him as mine superintendent and he is still serv-

ing as such. That the Riley Investment Company



hkis nothing and hasn't had anything (R 118) and the

operations of the Riley Investment Co. have been

conducted merely as a salvage operation for the

benefit of creditors, and, up to the present time, there

has been no money in the Riley Estate other than

$67.00 (R 127). That he does not know definitely

that the law requires him, as administrator of the Riley

estate, to make a semi-annual report, but 'Hhere is

nothing to report and if anybody requested reports

he would certainly make them" (R 117).

The character of the testimony above referred to

suggests the sharp conflict on all essential and inci-

dental issues in this case and such issues were resolved

by the jury in favor of plaintiff Sakow.

III.

ARGUMENT.

On the trial w^e contended successfully, and now
contend, that Sheppard made no valid locations of the

Blue Bird and North Star because

:

1. Neither of said locations was staked or dis-

covered by him personally. Both were staked by

Angus McLellan in Sheppard 's name. All Shep-

pard did was to write out duplicate location

notices of each in his store (R 81)

;

2. That neither of said locations was tied to a

well-known mining claim; and

3. Even if said locations were valid and not

invalid for these reasons, the northerly end lines

of each location never extended northward fur-
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ther than the south bank of Otter Creek. In

other words, these locations were on the left limit

of Otter Creek.

These three points are outstanding features of this

case and appellants in their brief totally misconceive

the real controversy. At page 30 of their brief they

assert ''this is a controversy between conflicting loca-

tions and plaintiff, a subsequent locator, has brought

this action against defendants, who are in the actual

possession of the ground, claiming title under prior

locations". On the trial we denied this position. We
now disagree with this assertion and dispute it.

A. BLUE BIRD AND NORTH STAR LOCATIONS INVALID
BECAUSE NECESSARY ACTS OF LOCATION WERE NOT
PERFORMED BY SHEPPARD BUT BY ANGUS McLELLAN.

We assume the verdict of the jury so held. The

alleged locator of both locations (Sheppard) admitted

in September, 1934, to Sakow that these locations were

made by Angus McLellan and that he (Sheppard) had

never been on the ground where they were supposed to

lie, and that he did not know where the stakes on the

north end of these locations were supposed to be, and

did not know where the north end lines of these claims

were (R 46, 52, 53). On the trial he further admitted

that McLellan told him how to describe the claims in

the notice (R 81), that the lines of both claims were

brushed out by McLellan (R 66), that McLellan had

prepared all the stakes that marked the boundaries

of these locations and had laid the stakes down at the



appropriate places, that the stakes were all about the

same size or dimensions, and that he relied on Mc-

Lellan with reference to the character of the posts and

to the place where he was going to put his initial post

(R 93).

On the question of discovery of gold, Sheppard

related in minute detail (R 66 to 71) his activities on

the ground on July 6, 1926, in order to make a valid

discovery, blissfully forgetful that both posted notices

of location failed to mention anything whatever about

a discoveiy on either claim and that both posted

notices are entitled "Notice of Relocation'' (R 72,

73) and that in his first and original Answer, sworn

to by him on April 20, 1935, and filed in this cause

(R 83 to 87), no mention whatever was made of any

discovery within either the Blue Bird or North Star

locations.

Coupled with all these are Sheppard 's declaration at

first that McLellan had no interest in either the Blue

Bird or North Star locations (R 71, 88), and, on

cross-examination, that he gave Angus McLellan two

or three thousand dollars from royalties from these

claims but couldn't tell exactly how much McLellan

must have gotten, and, in the same breath, that he

testified on the first trial that he gave McLellan two-

fifths of the royalties without any agreement of any
kind so to do (R 88).

He ''overlooked'' putting the date of discovery on
the location notices (R 82).

He made ''another mistake" in swearing to the

affidavit of assessment work on thes(^ two claims for
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the year 1928, that the work was done for the benefit

of affiant, ^Hhe co-otvner" in said mining claims (R 89,

91). In explanation of this '* mistake" he testified

(R 89) :

" * * * that notice was probably made out by the

Recorder. I don't know that it was made out by

the Recorder; we have that way of doing down
there. Sometimes we have the Recorder make a

copy of it and tell him what the facts are, and he

may have typewritten it, but I swore to it before

D. E. Browne and I filed it for record, or told

him to file it."

On what theory would any Court or jury believe

any statement of such a witness so successfully im-

peached and discredited unless he were corroborated

by independent, unimpeachable testimony or other

incontestable proven facts'? There is no corrobora-

tion.

The record as a whole contains nothing anywhere to

serve even in the slightest degree to corroborate Shep-

pard's personal testimony as to making either of

these locations. And further, defendants offered no

independent proof of any kind that Sheppard in all

the years he claims to have held these locations was

ever in the vicinity of these two claims, or was ever

seen by any person from Otter Creek or elsewhere

going in or coming from the direction of, or on, the

ground where these claims were supposed to be, except

in November, 1934, when Donnelley was pointing out

lines and a stake to Sheppard (R 47, 106). Sheppard

testified he examined the work done as assessment

work every year from 1926 to 1930 (R 79, 80). He
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testified he paid McLellan for the assessment work on

the two claims in 1927, 1928 and 1929 but took no

receipts therefor (R 79).

The record may be searched in vain for any reliable

direct evidence as to how or by whom these tw^o claims

were staked, but the unavoidable inference and irref-

utable conclusion is that they w^ere both located by

Angus McLellan using the name of H. P. Sheppard,

with the latter 's consent. The motives of Sheppard

and McLellan are immaterial.

This Court has already spoken with some asperity

against a too prevailing practice of the attempted

acquisition of placer mining ground out of the public

domain by a person with a concealed interest. What-

ever the motive, it is contrary to the spirit and lan-

guage of the law. Such person is not a hona fide

locator. We refer to this Court's opinion in the case

of Cook V. Klonos, 164 Fed. 529, where this principle

is laid down (p. 538) :

'^The scheme of using the names of dummy lo-

cators in making the location of a mining claim

for the purpose of securing a concealed interest in

such claim appears to be contrary to the purpose
of the statute; but when this scheme is used to

secure an interest in a claim for a single indi-

vidual, not only concealed but in excess of the

limit of 20 acres, it is plainly in violation of the

letter of the law, and when, as in this case, all

the locators had knowledge of the concealed inter-

est and were parties to the transaction, it renders

the location void."
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B. DEFENDANTS' ORIGINAL ANSWER SWORN TO BY
SHEPPARD WAS INTRODUCED IN EVIDENCE FOR PUR-

POSES OF IMPEACHMENT.

At this stage, may we be permitted to point out

that appellants' brief, pages 9 to 57, is a jumble of

argument and citation to support their assigned errors

numbered 1, 22 and 9 ; and at page 51 they contend that

the introduction by plaintiff Sakow of defendants'

original Answer in evidence on cross-examination

'' settled and determined" defendants' proof of 'Hhe

validity of their titles and right of possession to the

Blue Bird and North Star claims".

This Answer, sworn to by Sheppard, (R 83-87)

contains no reference to the basic requirement of a

placer location, namely, the discovery of gold within

the limits of the location.

The witness Sheppard was shown this document.

He said he signed and swore to it (R 82), but, after

reading it, he could not say whether or not he said

anything in the Answer about having made a dis-

covery of gold.

The refusal of the witness to tell the tiTith and

admit that he did not mention anything about having

discovered gold on either of these locations in defend-

ants' original Answer compelled the examiner to

introduce the docmnent and have it marked as plain-

tiff's Exhibit D. This we did under the law of impeach-

ment of witnesses, as laid down in Sec. 4256 et seq.,

Compiled Laws of Alaska, 1933, p. 834. Sec. 4257 on

this subject provides:

"A witness may also be impeached by evidence

that he has made at other times statements incon-
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sistent with his present testimony ; but before this

can be done the statements must be related to

him, with the circumstances of times, places, and

persons present; and he shall be asked whether

he has made such statements, and if so, allowed to

explain them. If the statements he in ivriting

they shall he shown to the witness before any

question is put to him concerning them/'

For other authority as to impeachment of witnesses,

see 70 C. J., Sec. 1219, p. 1011; Jones v. U. S., 162

Fed. 417.

^'The party who introduces in evidence an ad-

mission made by or attributable to his adversary

is not bound by such admission." 22 C. J., Sec.

502, p. 420 (Col. 2).

The failure of defendants to allege in their original

Answer a discovery of gold by Sheppard on the North

Star and Blue Bird re-locations, which does allege

the performance by him of all the other necessary acts

of location except discovery^ and on this trial tender-

ing the testimony of Sheppard on the subject of dis-

covery of gold within both re-locations on July 6, 1926,

coupled Avith his recorded certificates of re-location,

is strong proof that at the time of said re-locations and

at the time said original Answer was signed and sworn

to, defendants were intending to adopt as their own
and rely upon the prior discoveries of the original

locators of the North Star and Blue Bird Associa-

tions, following the authority of this Court in Zerres

V. Vanina, 150 Fed. 564.

On the trial, however, they abandoned such course

and, instead, claimed Sheppard personally, assisted
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by McLellan, made each discovery on the alleged date

of his claimed re-locations.

C. BLUE BIRD AND NORTH STAR LOCATIONS DO NOT
CONFLICT WITH GOOD HOPE CLAIM.

The alleged locator, Sheppard, described each loca-

tion as beginning ^'at this the initial stake and run-

ning 1320 feet in a Westerly direction along the

northerly line of the K.P.M. Association" (R 72, 73).

Appellants contend this to be a sufficient compliance

with law in a location notice to describe these claims

"with reference to a natural object or permanent

monument or well known mining claim.
'

'

In view of the lack of evidence as to the actual

existence of a KPM Association, we here state that

we raised this issue by our Amended Reply to defend-

ants' Second Amended Answer (R 11).

We sustained it on the trial by requiring defendant

Donnelley while a witness to produce (R 125) a cer-

tificate of location of the KPM Association, which

purports on its face in the first paragraph to describe

a claim of 160 acres, and when, in the second para-

graph, does describe a tract of land on Otter Creek

as follows (R 126) :

*' Commencing at the initial post and running
5280 feet downstream to lower center post and
1320 feet on each side of center posts to comer
posts.''

This general description, if it might be considered

a description, gives no inkling of the actual location
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or situs of the claim and on its face shows that it was

intended to embrace, not 160 acres, but 320 acres.

D. OTTER VALLEY AND THE KPM ASSOCIATION LINE.

This valley of Otter Creek is ^'very flat and extends

two or three thousand feet in width. On the north

side of the valley the hills rise rather sharply and not

quite so sharply on the South" (R 23). ''The ap-

proximate height of the hill on the northerly side of

Otter Creek in the Adcinity of these claims was maybe

fifteen hundred feet." ''The hill, at about the Good

Hope Claim, starts up at a rather good incline; imme-

diately after leaving there, and as it goes west from

there it continues to keep a pretty steep grade." (R

26, 27).

Sakow testified: "In the valley of the creek there

were no hills of any kind. Across the valley, it is

approximately twenty-five hundred or three thousand

feet wide, probably a little more, don't know exactly

(R 31, 32).

Mutcher testified: "The valley is approximately

one-half mile wide" (R 157).

Originally then, it is obvious that the KPM Asso-

ciation as attempted to be staked in 1909 took in a

width of Otter Valley of 2640 feet—that is to say,

almost, if not all, the entire valley of Otter Creek

between the hills on the South and North. The creek

iims from East to West.

Therefore we must assume that the Northerly one-

half of the original KPM Association, as described in
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the recorded notice, was thrown off at some time prior

to the staking by Warren and McLellan of the two

forty-acre claims known as the Blue Bird Association

and the North Star Association (R 133). This nec-

essary and unavoidable assumption leaves the original

center line of the KPM Association, as described in

the recorded notice, as the northerly or north line of

the KPM Association. Warren says these two asso-

ciations (Blue Bird and North Star) were staked
'* beginning from the west end, or a little below, along

the north line of the KPM" and that ''the cross lines

of these claims extended northerly about 1320 feet

from the north line of the KPM Association." (R

133).

If this is true, and defendants vouched for the

veracity of Warren, then it is a mathematical cer-

tainty that at the time the Blue Bird Association and

the North Star Association (both being forty acre

claims) were staked by Warren and McLellan, the

northerly line of the so-called KPM Association was

at least 1320 feet south from the base of the steep hills

on the north side of Otter Valley.

Consequently, when these two forty acre tracts were

allowed to lapse, as testified by Warren, prior to July

1, 1926 (R 153), the Northerly line of the so-called

KPM Association was still at least 1320 feet south

from the base of the steep hills on the north side of

Otter Valley.

No evidence in the case is to the contrary.

This position is incontestable.
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Therefore, on July 1, 1926, when it is claimed de-

fendant Sheppard located two twenty-acre tracts

known as the Blue Bird and North Star locations,

basing their southerly side lines on the '' northerly

line of the KPM Association", that line must have

been and was still at least 1320 feet south from the

base of the steep hills on the north side of Otter

Valley.

And when these two re-locations, namely the Blue

Bird and North Star claimed by defendant Sheppard,

called for 660 feet north from the northerly line of

the KPM Association, so-called, these two locations

are placed definitely on the left limit of Otter Creek

and all the balance of the ground on the right limit

formerly included in the forty-acre associations known

as the Blue Bird and North Star Associations, was

left wide open for location.

In their brief at page 38, appellants, in line with

many of their witnesses, assert that the KPM Asso-

ciation was or is "an eight-claim association" of 160

acres, when the facts as shown by us, in compelling

the production by defendant Donnelley of the original

recorded Certificate of Location, show it to have been

originally a sixteen-claim association of 320 acres,

according to the given figures in such notice. Don-

nelley said he has no knowledge of any other location

or amended location since 1909 (R 126).

Also at page 55 of appellants' brief (Sec. Ill), they

claim to have been in actual possession at the time of

Sakow's location and that, therefore, the latter is

invalid.
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They attempt to wipe out with this argument the

facts testified to by the locator Sakow at the time of

his location, all of which stands uncontradicted in this

record. He examined the gi'ound itself for any signs

of stakes or markings and foimd none. He knew it

was open ground north of the old tailing piles and

that it was not open to the south, and that was the

reason his end lines were at least 250 feet shorter

than 660 feet (R 50).

What information could he have learned by search-

ing the records'?

Only that Sheppard had notices of record claiming

the North Star and Blue Bird locations running 1320

feet each along a so-called KPM north line, htU no

information tvhatever as to a so-called KPM Associa^

tion or a KPM line, or where along said line these

claims were supposed to be.

Even if Sakow found the original record of a KPM
Association he would have been no wiser. Such

record described no specific tract of land. The record

of it was not a legal designation of a mining claim,

and was never cured by any relocation or amendment

of record or anything else. There was no such mining

claim as the KPM Association. No witness pointed

it out yet. Reference to the ^' north line" of an unde-

scribed and unidentified tract of land does not inform

anybody of anything. It is not a reference to a claim

but to a chimerical line of an unestablished claim.

Its actual existence was imascertainable to a bona

fide locator like Sakow, however 'ignorant" he may
have been, or however honest and intelligent.
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No other relocation notice or amended notice of the

KPM Association was ever made or filed (R 126). No

notice of its location could be found in the records of

Otter Precinct in November, 1934, (R 153, 154, 155-

157).

Donnelley testified (R 126) :

^'I have not any knowledge of any other loca-

tion or amended location of the KPM since the

year of 1909."

Also (R 127) :

^'Q. Well, you knew about some portion of it

having been thrown off nowf
'^A. Yes, I know that, but know of no

amended location."

Browne testified (R 135) :

''As a result of the survey in 1914, the line was
drawed in, was drawn south a little over two
hundred feet."

Defendants' witness Warren testified (R 134) :

"The road from Flat up Otter Creek up until

1930 was south of what I call the KPM line a

couple hundred feet.
'

'

Mutcher, a witness for plaintiff, testified (R 157) :

''I lived in Flat, between 1910 and 1920 and
1921. I was engaged in freighting and hauling

wood on Otter Creek in the winter time. The
road used by me up Otter Creek was about the

middle of the valley. The valley is approxmiately

one-half mile wide. At that time this was the

main traveled road. It was not absolutely

straight but fairly straight. There tvere no other

roads to my knowledge paralleling it.
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"In the year 1914 I hauled wood down that

road a distance of about thirteen miles from Flat.

We used that road continuously for that purpose.

There was also a summer road on the hillside on

the right limit used in the summer time. I used

horses for the work of freighting."

The contradictory and confused state of the record

as to the location of a so-called KPM line fixes it

anywhere about the middle of Otter Valley depending

upon the recollection of the witness.

The entire record gives us no information as to the

so-called ''survey" by Estmeir in 1914. Was it a

survey of any particular claim, or any particular line,

and for what purpose was it made?

It is clear it was not a mineral survey, an official

survey. If it were such, and defendants' Exhibit No.

5 is a true and genuine photograph of a coiTier post,

the post it purports to represent would have some

markings to that effect. Some witness would have

said so.

Furthermore, no witness of defendants at any time

during the trial ever claimed that defendants, or

either of them, at any time, were in actual or even

constructive possession of the ground included within

Sakow's boundaries.

We admit they said so in their Amended Answer

but no testimony produced by them sustains such alle-

gations.

When Donnelley was watching Sakow and Agoff

drilling on Sakow's Good Hope Claim in the Spring

of 1933, why did he not order them to get off? Would
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he not have done so then or later if they were tres-

passers ? Or if he thought they were ?

He w^as the superintendent of the defendant Riley

Investment Co., the lessee of defendant Sheppard,

who now claims the ground where Sakow was drilling

for the purpose of determining whether or not it

would pay to work with the defendant company's

dredge.

This was the ground which plaintiff and appellee,

Walter Sakow, did locate and stake on October 27,

1930, or so much of it as lay on the right limit only

of Otter Creek.

Until September, 1934, no other person, not even

the defendants, or either of them, laid any claim to

it. McLellan was then dead only eight months (R

88).

If an3rthing further is necessary to show that the

Blue Bird and North Star locations, regardless of

their validity or the reverse, lay wholly on the left

limit of Otter Creek, and in no way conflicted with

the ground included in Sakow^'s Good Hope Claim,

examine plaintiff's Exhibit G (R 114-116), entitled

''Affidavit of Annual Labor", as follows:

''H. Donnelly being first duly sw^orn on oath,

deposes and says : that he makes this affidavit for

the purpose of complying with the laws relative

to the filing and recording of 'Annual Assessment
Work' for the fiscal year ending July 1, 1933, on
the following described placer Mining Claims

:

"The North Star and Blue Bird Claims, lying

along the Noi-th Side of the K. P. M. Association,

on the left limit of Otter Creek a tributary of the
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Iditarod River in Otter Precinct, Fourth Divi-

sion, Territory of Alaska. * * * >)

This document is dated September 27, 1933, about a

year before Sakow discovered defendants dredging his

ground and posted his trespass notices warning them

to keep off (R 46).

Look again at this Exhibit Gr of plaintiffs, and read

the last three lines which end the instrument, as fol-

lows (R 114, 115) :

u* * * ^^^ ^^^j. ^j^g work was performed for the

benefit of H. P. Sheppard and co-owners in said

claims. '

'

Here follows Donnelley 's lamentable excuse for this

sworn statement (R 116) :

^'I did not refer to any specific co-oivners, and
I understand since there are none.

I heard in a general way that Sheppard had
disposed of some of that ground. I did not take

the trouble to ask him. I beard somebody else

was interested. That is why I said co-owners,

and I didn't mention who they were. There are

no co-owners so far as I know and there were

none at the time I made the affidavit. I believed

there were none hut I heard rumors to the con-

trary. That is why I put it in the affidavit
/'

Is that not a shocking statement? He swore to

something he did not believe was true and he swore to

it because he heard rumors of it and against his belief.

He swore to it Relieving it was false.
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E. THE INCREDIBILITY OF DEFENDANT.
DONNELLEY 'S TESTIMONY.

While on the subject of the utter incredibility of

the testimony of defendant Donnelley and his sheer

recklessness while under oath, consider the portion

now quoted (R 118-123)

:

''Q. As well as being the owner, having con-

trol of 490 shares of stock of the Company, during

this period you have acted as an officer of the

corporation, have you not?

A. I signed some papers for the Company.

Q. You were secretary of the company during

the year 1929?

A. Never was secretary, never owned a share

of stock in the Company.

Q. Never owned a share of stock in the Com-
pany. I would like to show you this document

here and ask you to look at it—it is the financial

statement and annual report entitled ^In the Mat-
. ter of J. E. Riley Investment Company, a foreign

corporation, for the year ending December 31,

1929', w^here your signature appears as H. Don-
nelley, Secretary, and ask you if that is your

signature ?

A. Yes, sir, that is my signature.

Q. That is H. P. Sheppard's signature as

Vice President, also, is it not?

A. Yes, sir.

Q. I call your attention to the affidavit on the

back of it which is called H. P. Sheppard, Vice

President, and H. Donnelley, Secretary. Is that

a true signature of H. P. Sheppard and H.
Donnelley there?

A. Yes, that is right.
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We would like to introduce this in evidence,

your Honor.

Mr, Taylor: We object to that as incompetent,

irrelevant and immaterial and not cross-examina-

tion.

The Court: Objection overruled.

Mr. Taylor: Exception.

(Financial Statement Riley Inv. Co. Marked
PtfE's Ex. H.)

Mr. Clegg: I would like to read this to the

Jury, if your Honor please. This is marked

'Plaintiff's Exhibit H'

in this case:

'In the Territory of Alaska.

In the Matter of J. E. Riley Investment Com-
pany, A Foreign Corporation. Financial State-

ment Annual Report for the year ending Decem-

ber 31, 1929.

J. E. Riley Investment Company, a corpora-

tion organized and existing under and by virtue

of the laws of the State of Nevada and engaged

in business in the Territory of Alaska does here-

by, in compliance with the laws of Alaska, make
its Annual Report for the year ending December

31, 1929, 192...., under its corporate seal and the

signature and oath of its President and Secretaiy,

attested by a majority of its board of directors,

as follows, to-wit:

In Witness Whereof, said corporation has

caused its name to be subscribed to these presents

by its vice President and attested by its Secretary

and a majority of its Board of Directors, and its
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corporate seal affixed at Iditarod, in the State of

Alaska this 27 day of January, 1930.

J. E. Riley Investment Company
(Corporate Seal) A Corporation

By H. P. Sheppard

Vice President

Attest

:

H. Donnelley

Secretary

We hereby attest the truth and accuracy of the

foregoing * * *,

H. P. Sheppard
Sam'l Applebaum

Constituting a majority, but not more than

three required of the (Trustees or) Directors of

the corporation named above."*******
State of Four Division

Coimty of Territory of Alaska—ss.

H. P. Sheppard and H. Donnelley after being

duly sworn, each for himself and not one for the

other, deposes and says: That they are respec-

tively, vice President and Secretary of J. E. Riley

Investment Company, a corporation in the fore-

going statement; that they have read the fore-

going Annual Report * * * contents thereof and
that the same is true and correct; that the seal

affixed thereto is the cor * * * eal of the corpora-

tion; that the persons attesting the fores,-oing as

Directors were, at the time of so * * * regularly

elected and qualified to act as such; and that the

entire Board of Directors of said corporation

consist of three members.

H. P. Sheppard, Vice President

H. Donnelley Secretary
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Subscribed and sworn to before me this 27 day

of January, 1930.

(Notary Seal) D. E. Bro\Mie

Commissioner & Ex-Officio Justice of the

Peace, residing at

(Commissioner's Seal)

My commission expires 192

157-F. Annual Report For year ending De-

cember 31, 1929. Financial Statement of J. E.

Riley Investment Company A Foreign Corpora-

tion. Filed in the District Court, Territory of

Alaska, 4th Div., Mar. 19, 1930. Rob't. W.
Taylor, Clerk (Signed) E. A. Tonseth, deputy.'

"

On redirect examination, defendant Donnelley of-

fered another pitiful excuse for the preceding sworn

affidavit, as follows (R 127) :

''The secretary of the Riley Investment Com-
pany in 1929 was Leo Pence. He went outside

in 1929. When I signed as secretary of the Riley

Investment Company it was just pure careless-

ness. The word 'acting' should have been put in

front of the word 'secretary'. I w^as merely act-

ing, not really secretary of the company."

Defendant Sheppard did not attempt to corroborate

Donnelley as to the truth of the statements just

quoted, nor did anybody else.

Later in the same redirect examination, Donnelley

makes another painful apology for not producing the

location notice of the KPM Association on the two

previous trials (R 128) :

"The reason I did not produce the KPM Asso-

ciation location notice on the two previous trials
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is because 1 did not have it with me, and did not

think that the KPM Association would be called

into question. The line of the KPM is the same

today as it was in 1914, an absolute straight line."

Again on recross examination he admitted that, at

the close of the mining operations for the summer of

1934, he gave his dredge employees a bonus of ten

per cent on their wages. This testimony is as follows

(R 128) :

Recross Examination

Mr. Clegg : In the summer of 1934 at the close

of mining operations, you gave your employees a

bonus of ten per cent on their wages'?

Mr. Taylor: Just a moment, we object to that

as incompetent, irrelevant, and immaterial.

The Court: Under what conditions do you
maintain this is competent?

Mr. Clegg: Well, I think it is to show the

reckless mamier in which he spends this money
that he takes in as superintendent of the Riley

Investment Company.
Mr. Taylor: We further object because that

has no bearing on this case at all.

The Court: Objection overruled.

Mr. Taylor: Exception.

A. Yes, we did pay a bonus, yes.

Redirect Examination

Mr. Taylor: Why?
A. Because of the rise in the price of gold, we

felt the employees were entitled to a little more
than they were getting. If we advanced their

wages and then worked lower grounds, we
couldn't continue paying that; thought it best to
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pay a little bonus, which tue did for one year

only.''

The justification he tenders for granting a bonus to

his dredge employees of ten per cent on their wages

for 1934 out of the gold recovered from Sakow's Good

Hope claim was not because the men demanded a

bonus or higher wages or threatened a walk-out, but

merely because of the rise in the price of gold. We
must admit that his generosity as superintendent of a

mining company which, he testified, ''has nothing and

hasn't had anything" (R 118) is highly meritorious.

What effect would this voluntary bonus have upon

the testimony of the witness Peter Godfrey Paderson,

"dredgemaster for the Riley Investment Company

since 1923" (R 131)? At any rate he testified the

KPM north line was ''sixteen feet tvide, or something

like that" (R 131, 132), which is four feet wider than

any other witness said it was. Miscovich said it was

''five or six feet wide, more or less" (R 99).

Donnelley 's and Paderson 's confessions in their

testimony as to the ruthless manner employed by their

dredge in digging up and knocking over permanent

stakes and monuments are startling. To them, ap-

parently, this was standard, normal practice.

Paderson testified as follows (R 130, 131) :

''We dug up the Blue Bird stakes. I think we
dug up the upper stake of the North Star. It

was on a stump and we dug that up, too. The
stakes were replaced after we dug them up, by
Donnelley and myself. Donnelley would have his

instrument, and I would put the stake where it
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had been situated before, or as close as it could

be figTired by the instrument."

He reluctantly admitted that, on the first trial of

this case, he testified on this subject that Donnelley

took *'no precautions of any kind" and attempted to

qualify this admission by adding that he (Paderson)

^^may ha^e mistvnderstood" the examiner (R 131, 132)

in so testifying.

Donnelley testified (R 109) :

"We dredged up all the stakes along the south

line of the Blue Bird and the North Star. We
replaced them by the use of a transit and meas-

urements."

Donnelley 's limited experience as a surveyor was

shown as follows (R 61, 62) :

"I have been doing plain surveying work since

1918, that is to say, such as running ditch lines,

platting the dredge cuts, and estimating the area

of those cuts, and making maps covering the vari-

ous cuts. I did my first surveying on Otter Creek

under the supervision of Mr. Tommy Turner of

the Yukon Gold Dredging Company. He was a

surveyor.

The witness testified as to sur^^eys made by him,

and his experience as a sun^eyor, and that the

instruments that he was in the habit of using

were a transit and stadio rod, and in some in-

stances a tape or chain."

He also testified he made Defendants' Exhibit 1.

This map introduced in evidence has no reliable basis

of fact in the testimony to support it, so far as show-
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ing the actual existence of lines or stakes of the sup-

posed KPM Association. So far as the lines are

concerned, it is Donnelley 's representation of them.

No witness for defendants attempted to say where the

easterly or westerly lines of the claim were or are now,

or attempted to fix the locus of the northeasterly stake,

or of the southeasterly stake. Only three supposed

stakes of the KPM Association are mentioned in the

whole record, and nothing in the record serves to

establish just where either one of said stakes is defi-

nitely located.

If we assume that the stake shown in snapshot

marked defendants' Exhibit 5 during testimony of

Browne (R 135) is an original stake planted by one

Estmeier in 1914 as testified by Donnelley, where was

it planted %

No evidence in the record describes, or attempts to

describe, its exact or approximate location when

planted. The only witness who attempts to locate this

so-called northwest comer stake is Dundas (R 139)

and he says: ^'It wasn't very far from my house."

Nothing more. How far and in what direction was

it? And where was his house?

The duty rested solely on defendants to produce

some satisfactory evidence of the approximate loca-

tion, by stakes, monuments, or lines of the so-called

KPM Association, and more especially of the exact

location of the northerly line of the so-called KPM
Association.

They failed wholly so to do. Where did this line

begin and end? Where was it exactly or even ap-
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proximately situated when it was claimed Sheppard

located the Blue Bird and North Star locations in

1926? And where and on what section of this line

did the North Star and Blue Bird locations begin or

end?

Some mention is made in the North Sta,r location

notice (R 72) of the ''westerly line of #3 below

creek claim," but not a word of testimony w^as given

by defendants of the existence or probable location

of such a placer mining claim known as ''#3 below

creek claim" on July 6, 1926, when it was claimed

Sheppard located the North Star placer claim.

The north line of the KPM Association, according

to the weight of the evidence, w^as Donnelley 's KPM
line. Donnelley testified (R 108, 109) :

''Later on, of course, we dredged out a gTeat

deal of this line. * * * and we placed flags at

various points along the line so that it could

readily be determined."

In September, 1934, Donnelley told Sakow he had

straightened out the KPM line (R 45). He denied

this statement (R 104).

Donnelley 's KPM line rose and fell like the tide

wherever Donnelley pointed his transit and restored

an upturned original stake, and wherever his self-

interest dictated.

It was anchored to nothing permanent.

The northeast corner, which he says was marked by

a stake, was not described by him or by any other

witness as existing at any precise and fixed point. No
witness placed it in any definite location with refer-



32

ence to any other point or place or thing in the whole

valley of Otter Creek. Why did not defendants offer

a snapshot as evidence of the existence of such a

stake?

Even though the Northivest stake, as shown by de-

fendants' Exhibit 5, were a genuine, original stake of

a KPM Association planted by one Estmeier in 1914,

the course of a line drawn from that stake to the un-

identified northeast stake might lie anywhere depend-

ing upon where the northeast corner stake w^as placed

by Estmeier or by Donnelley and such line would still

be a straight line.

In November, 1934, Cotton found neither one of

these stakes after looking for any stakes. He is a

wholly disinterested witness. He was told by Don-

nelley that the white flags on four or five tall poles

represented the KPM line. These were new flags

(R 30). There were no markings on the flags.

Defendants' witness, Dundas, contradicts all their

other witnesses who assert the KPM line was well cut

out and brushed out since 1914. He says it was '* just

cut out roughly" and that 'Hhe brush was cleared off

well, but I had to cut some myself in 1926 of '27 to

get the dogs through" (R 139).

The weight of the whole evidence in the case tended

to and did discredit all the testimony of defendant

Harry Donnelley. It was replete with instances of

successful impeachment. It was uncorroborated in

many important and outstanding features. It was

throughout characterized by evasion, transparent cun-

ning, subtlety and by generalities on his part. And
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notwithstanding his gross defiance of the asserted

rights of Sakow, plaintiff and appellee, in overrun-

ning his claim lines without notice, after negotiating

with him personally to spend Sakow 's own money

and time in prospecting his claim, for Donnelley 's

benefit, by all his actions thereafter, he showed neither

candor, frankness nor veracity or integrity as a miner

or as a witness.

He personally handled all the gold from the time

it was recovered from the ground until it was placed

in his bank (R 111) and yet, as a witness, he did not

volunteer to produce a single original record or writ-

ten memoranda of the dredging operations conducted

by him within the lines of the Good Hope claim, nor

of the number of feet of bedrock worked, nor of the

recovery per square foot of bedrock, nor of the actual

costs and expenses of daily working, nor of the oimoes

of gold recovered or of amalgam, nor of amounts

deposited in his bank from such recovery. Why?
His testimony is as follows (R 107) :

"Approximately two-thirds of the alleged Good
Hope Claim is staked within the boimdaries of the

Blue Bird Claim. On the Blue Bird, I would say

about twenty-eight thousand dollars ($28,000.00)

was expended within the bomidaries that are now
disputed. There was forty-five thousand dollars

($45,000.00) taken out during the year 1934. I

have those figures. I didn't expect to be called

this morning. I have them at the hotel; $45,-

000.00 and some odd dollars. It cost about $28,-

000.00 to produce it."

Neither did he keep any records of the assessment

work he claimed to have performed on the Blue Bird
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and North Star concerning which he testified in detail

on pages 101, 102 and 103 of the Record, and, on cross-

examination on this subject, he indignantly asserted

(R 114) :

^^Of course I have not any records of this spe-

cific work that I testified about this morning as

having been done on each claim for each year for

four years."

F. SAKOW'S GOOD HOPE CLAIM IS VALID.

Walter Sakow, plaintiff and appellee, located and

staked his Good Hope claim on October 27, 1930.

He had sunk a hole on October 18, 1930, about the

center of what was afterwards the Good Hope claim

(R 37, 51) as located by him, and made a discovery

of gold sufficient to justify him as an ordinarily

prudent man in believing that he might afterwards

develop a paying mine from that property (R 38).

The ground embraced by him in his location on

October 27, 1930, lay north of a line of dredge tailings

thrown out from previous dredging years before (R

35, 36). It was all open ground on October 27, 1930

(R 36, 48). He looked for stakes and never found a

stake. There were no lines there, nor north of where

he staked the ground (R 49). Quite a while before he

staked, he had heard there was open ground on the

right limit of Otter Creek. There was no open

ground from his South line out towards the center of

the valley. He ^'couldn't step further than the open

ground was" (R 50). He couldn't extend his south

line farther out, as the ground on the other side of the
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old tailings out towards the center of the valley was

not open ground.

His northerly line was at the foot of the hill (R 33).

Sakow staked his claim by marking the boundaries

thereof so they could be readily traced; by cutting

down growing trees, squaring his posts on all four

sides in legal dimensions and height, planting them

firmly in the ground, and bracing each of them with

braces bound with baling wire, marking the posts their

respective numbers 1, 2, 3 and 4, and placing on each

post his own name and the name of the claim and an

arrow pointing in the direction of each post in nu-

merical order, and stating on each post the approxi-

mate number of feet between the respective posts.

The next da}^, October 28, 1930, he posted a type-

written notice of location on his initial post, placed

it in a tobacco can and tied the can containing the

notice on his initial post.

On December 22, 1930, he filed a duplicate of his

posted notice with the Recorder of the Otter Precinct,

in which precinct and recording district the claim was

situate (R 37, 40).

This recorded notice, his certificate of location, is

as follows (R 39) :

'^Octmber 27, 1930, Notice of Location. Notice
is hereby given that I the undersigned here by
locate and Claim 20. (Twenty) across of ground
for placer mining purposes described as follow

—

to with being

''from this Initial stake 1320 feet down stream
to post No. 2, thence 660 feet cross the creek to

Post No. 3 thence 1320 feet up stream to post No.
4, thence 660 feet back to this Inintial Staie
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''this Claim is situated on righ— limit of Otter

creek a Tributary of Iditarod River Otter record-

ing precinct fourth division Territory of Alaska

to be known Good Hoppe Claim Walter Sakow
Locator by

Walter Sakow (Signed)

Vitniss Peter Miscovich (Signed)

''Gold Discovered Oct. 27, 1930"

In the Spring of 1931, 1932 and 1933, he performed

annual assessment work upon his claim and held the

quiet and peaceable possession thereof imtil Septem-

ber 1934.

While segregating his claim from the public domain

on October 27, 1930, and making appropriation of the

ground included therein, he was accompanied by one

Peter Miscovich, who, on the same day, staked the

Honest claim (R 37) in the same general locality sev-

eral hundred feet further upstream.

Miscovich on the trial attempted to contradict

Sakow 's testimony as to the number of stakes Sakow

used in locating the Good Hope Claim, and in some

other immaterial particulars, but such attempt failed

by Miscovich 's own testimony that he (Miscovich)

had prepared the duplicate notices of Sakow 's location

in his own house, on his own typewriter, operated by

himself, and put his own signature to the notice itself

;

also by the further admission of Miscovich that in the

year 1935 and not before, but after this case was com-

menced, he abandoned the claim he staked on the same

day as Sakow staked the Good Hope (R 98, 100).
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IV.

ASSIGNMENTS OF ERROR.

A. ASSIGNMENT OF ERROR NO. 1 (R 187)

(Appellants' Brief, 17).

Defendants claim right and title to a portion of

plaintiff's Good Hope claim by virtue of a prior loca-

tion on July 6, 1926.

The evidence of plaintiff as to posted notice of loca-

tion and certificate of location is by Plaintiff's Exhibit

B (R 39). It is one document, or a duplicate original,

and is set out herein in full on pages 35 and 36 ante.

It is now claimed by appellants that this notice of

location and recorded certificate ^'fails to refer to a

natural object or permanent monument/'

Their argument is based upon sound legal authority,

but with no regard whatever to the undisputed evi-

dence on both sides showing conclusively and admit-

tedly that the Otter Valley contained no permanent

monument or natural object, no}' any well known min-

ing claim, on October 27, 1930, in the immediate

vicinity of Sakow's Good Hope location.

Otter Creek itself was the only object of this char-

acter or description there in the near vicinity.

Listen- to the witness Gotten on that subject, de-

scribing the situation about November 15, 1934, w^hen

he went to make a survey of the Good Hope claim

(R 23) :

''I went down to survey this claim, and I found
there were no government surveys there at that

time, and, in fact, I could find no indication of

any prior survey that I could really tie into. No
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one had ever set up any monument and estab-

lished true north and south, in plain words, so I

took and started from the Government Bridge,

something someone else could check. That is

near the town of Flat, and in the town of Flat.

That was about a mile and a half approximately

from this property claimed by Sakow, known as

the Good Hope."

Also defendant Donnelley (R 64) makes this state-

ment in connection with such survey as he was able

to make, referring to the same bridge mentioned by

Gotten

:

''We then went to the bridge across Otter Creek

at the upper end of the town of Flat and estab-

lished a point in the center of that bridge and
took a bearing and the distance to the Northwest

corner of the KPM Association. I went to the

bridge because it was the only thing around there

that you might call nearly a prominent object,

from which we might measure, and from which

anybody going down there could determine these

directions and distances and find the claims as

located on the map."

In the abstract, appellants' contention is correct,

but it would be wholly incorrect and a gross injustice

if rigidly applied here.

Within the Otter Precinct, Otter Creek and Flat

Creek are as conspicuous and as well-known as Wash-

ington's Monument in the City of Washington, D. C,

and for a bona fide locator of a mining claim to say

in his notice or recorded certificate that his claim is

"situated on the right limit of Otter Creek" fulfills
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the purpose of any such certificate in giving notice to

the world of the existence, identity and situs of the

claim.

In any event, appellants, claiming to be prior lo-

cators, were neither hurt nor misled by anything lack-

ing in Sakow's certificate of location.

Opposing counsel cites, amongst others, the language

of this Court in Cloninger v. Finlayson, 230 Fed. 890

:

''The name 'Claim No. 1 Bear Creek Placer

Mining Claim' does not necessarily mean that the

claim is located on Bear Creek, and if the claim

had been described as located on that creek, the

notice would still be insufficient to comply with

the statute, for a creek or river, without other de-

scription, will not answer for the natural object

required by statute, so as to give the claim defi-

nite location, and meet the requirements of Sec-

tion 2324, Revised Statute (Comp. St. 1913, Sec.

4620), which provides that the monument or nat-

ural object must be such 'as will identify the

claim'." (Italics ours.)

Sakow's notice fully meets the test set in this

opinion, in that:

1. It describes the claim as situated on Otter

Creek

;

2. It furnishes the further description: on

right limit of Otter Creek;

3. It furnishes the further information that

the line between Post No. 2 and Post No. 3 runs

across "f/^e creek"; and

4. It describes Sakow's corners as "Posts"

and refers to his four posts by numbers.
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Nobody contends there is any other creek but Otter

Creek in the vicinity of this claim.

Counsel also complains, in effect, that Sakow's loca-

tion as marked by him on the ground contains a less

area than his notice calls for and the law allows. Our

law does not penalize the locator of a mining claim

for that.

A mining location is not rendered invalid by a mere

variation or discrepancy between the boundaries of a

claim as staked on the ground and courses or dis-

tances described in the location notice or certificate.

Sturtevant v. Vogel, 167 Fed. 448;

Upton V. Larkin, 144 U. S. 19

;

40 C. J., p. 808, Sec. 222, Note 76 (a).

On this subject finally, they contend plaintiff's posts

are in no sense permanent monuments.

To the contrary, the Courts passing on this subject

say substantial posts are sufficient, no other means

being available to mark the boundaries and identify

the location on the ground.

''Stakes driven into the ground are the most

certain means of identification of mining claims

when there are no permanent monuments or nat-

ural objects other than rocks or neighboring

hills." Title 30, U. S. C. A., p. 185, Sec. 187, cit-

ing:

Credo Minmg icf- Smelting Co. v. Highland Min.

,c& Mill Co., 95 Fed. 911;

Hammer v. Garfield Min. etc. Co., 130 U. S.

291, 299;

Bennett v. Harkrader, 158 U. S. 441, 444;
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Ledoux V. Forester, 94 Fed. 600;

Vogel V. Warsing, 146 Fed. 949, 952

and others.

See also Title 30, U. S. C. A., p. 187, Sec. 192.

B. ASSIGNMENT OF ERROR NO. 22 (R 210)

(Appellants' Brief 27).

Complaint is made that the Coui-t, by sub-section B
of instruction 10 (R 172), erred in instructing the

jury that they ''need not consider whether or not

plaintiff's certificate of location complies with the law

as hereinbefore stated for the reason that the defend-

ants are not claiming under any location subsequent

to that alleged by the plaintiff."

Instructions should be interpreted in the light of

the evidence and theories presented by the respective

parties.

Smith <^ Co. V. KimUe et at., 162 N. W. 162.

Defendants contend Sakow's ground was included

in their re-locations called the Blue Bird and North

Star made July 6, 1926. Plaintiff contended such re-

locations never reached or took in any ground included

within his boundaries as claimed October 27, 1930.

Defendants, as claimed prior locators, could not be

hurt or misled by any failure of Sakow in the prep-

aration and recording of his location certificate, pro-

vided it substantially, and not technically, complied

with the law as to its contents.

The law gave Sakow the right at any time to amend
his location certificate provided he did so before rights
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of others intervened. Our particular statute said so

in exact words almost by its proviso (Ch. 10, Sess.

Laws, 1915, Sec. 2). We know of no decision to the

contrary.

40 C. J., p. 808, Sec. 222.

Tonopah etc. Min. Co. v. Tonopah Mining Co.,

125 Fed. 389.

It is the policy of the law "not to avoid a location

for defects in the record but rather to give the locator

an opportunity to correct his record whenevei* defects

may be found in it." McEvoy v. Hymam., 25 Fed. 596,

600.

If the jury found, as they had a right to do under

the issues and evidence, that the Sheppard re-locations

were wholly on the left limit of Otter Creek and

Sakow's claun was on the right limit as we contended,

how could appellants be injured by a proper instruc-

tion of this kind? Or how would they be prejudiced

if the jury found from the weight of evidence that

McLellan and not Sheppard made the Sheppard re-

locations %

In prior instructions, the Court fully set forth the

law governing contents of location notices and location

certificates and we must assume the jury considered

all instructions together, as they were charged to do

by Instruction No. 18 (R 176).

There is no merit in the contention that such in-

struction was not warranted by the evidence or that it

was prejudicial to defendants.

It is perhaps not too much to assert that the ''null

and void" and ''abandonment" provisions of this
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Territorial law (Ch. 10, Sess. Laws 1915, Sec. 9) are

in conflict with the Federal laws and are also outside

of the legislative powder of the Legislature under our

Organic Act, as held by this Court in the case of

Betsch V. Humphrey, 270 Fed. 45, in reference to

forfeiture for failing to file affidavits of annual labor.

C. ASSIGNMENT OF ERROR NO. 9 (R 200)

(Appellants' Brief 31, 32).

We feel that in the foregoing pages we have already

laid the proper foundation to successfully refute the

argiunent now forced upon us in two sections of ap-

pellants' brief, lettered C at page 31, and numbered

II at page 32, which assert error of Court at the close

of the evidence in denying defendants' motion for in-

structed verdict in their favor on all grounds covered

by their Assignment No. 9.

Here we are confronted with the charge that plain-

tiff's first affirmative defense to defendants' second

amended answer gives ''color" to defendants' loca-

tions and establishes a /w/ma facie right in defendants

to the land in controversy, and that our second defense

goes much further and admits the Sheppard re-

locations.

If this be true, or if either statement be true, de-

fendants below should have asked for judgment on

the pleadings.

The allegations of our Amended Reply now^ in ques-

tion allege everywhere si)ecifically the "pretended"

locations of Sheppard.
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We fail to see any suggestion of such a last-minute

subterfuge in the text of defendants' motion for an

instructed verdict (R 200-201) based upon these al-

leged grounds. They should have raised these points

on the trial and not seek to change the issues now.

They conclude their argument by declaring that

jilaintiif "failed to introduce any evidence that the

ground included in Sakow's claim was vacant, im-

appropriated public domain of the United States.

Wherein did we fail? Let them point out in what

respect or how.

The weight of the whole evidence, clearly, con-

vincing, and satisfactorily, showed that the re-loca-

tions claimed to have been made by Sheppard were on

the left limit of Otter Creek ; that they were not made

by Sheppard but by Mcljcllan for himself in Shep-

pard 's name; that it was a physical impossibility that

their north end lines reached as far north as the south

bank of Otter Creek ; that neither defendant ever made

a claim to Sakow's ground until after McLellan died

and the price of gold was doubled; and that, on

October 27, 1930, Walter Sakow, a bona fide locator,

segregated the ground on the right limit of Otter

Creek from the public domain when it was open,

vacant, unoccupied and unappropriated, and made a

valid location thereof (Ante, pp. 23, 24).
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D. ASSIGNMENT OF ERROR NO. 18 (R 207)

(Appellants' Brief, 58).

Modification by the Court of defendants' requested

instruction No. 18 and the .^ivina: of said instruction

as so modified in the Court's Instruction No. 6 (R

169) did not shift or tend to shift the burden of proof

resting upon plaintiff. It properly stated the law

applicable to the facts in evidence and the issues made

by the pleadings. It was an affirmative presentation

of the issues from defendants' standpoint.

Affirmatively defendants set up their alleged title

to the disputed gromid coupled with a general denial

of plaintiff's Amended Complaint.

This instruction was most favorable to defendants,

and, as given, set forth precisely the theory of de-

fendants in the language of the tendered instruction

with the addition of the words *'by the preponderance

thereof" after the word '^evidence".

Surel}^ it would not be contended that the degree of

proof which would entitle defendants to a verdict in

their favor based on their affirmative defense should be

less than a preponderance of proof in their favor, after

weighing all the evidence on both sides.

This instruction must be considered, too, in connec-

tion with the Court's Instruction No. 9 (R 171),

setting forth the theory of plaintiff and concluding as

follows

:

"If, on the other hand, the evidence as to either

of the above mentioned matters should be in favor

of the defendants, or should be evenly divided,

you should not decide this case in favor of plain-

tiff." (Italics ours.)



46

This instruction No. 6 as requested by defendants,

if given, would have authorized the jury to find for

defendants regardless of the degree of proof upon

their affirmative defense.

Any evidence to sustain such defense would have

been sufficient according to defendants' argiunent.

Hence we sa}^ the learned Court correctly modified

this requested instruction, committed no error in so

doing, and properly submitted the issue to the jury.

Grenerally, on this subject, we cite 64 C. J., pp. 960

to 975, Sees. 747 to 751, inc.

This latter section 751 says that '^if the charge as a

whole is a fair and complete presentation of the issues

and theories involved, error cannot, as a general rule,

be predicated on a portion of the charge."

Furthermore, appellants failed to take exception to

the charge as given by the Court in Instruction No. 6.

They did not commence to except to the charge as

given prior to Instruction No. 8 as given by the Court.

They acquiesced in the first seven instructions given

by the Court to the jury (R 207).

E. ASSIGNMENTS OF ERROR 15 AND 16 (R 205)

(Appellants' Brief, 60).

The Court refused to give these two requested in-

structions now assigned as error.

They are similar and consist of but two sentences

each, are long, involved, and anything but clear. They

could have no other effect than to confuse and mislead

the jury, if given in the charge.
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In addition, and this is the conspicuous vice in each

tendered instruction: Each assumes as an established

fact the actual existence and precise location of a so-

called KPM Association mining claim and the actual

existence and definite location of the so-called North-

erly boundary or line of a KPM Association mining-

claim.

These were two of the most important issues in the

case. The whole evidence, and especially defendants'

own evidence, miserably failed on each issue.

We respectfully refer the Court to our discussion

of these subjects heretofore on pages 15, 16, 29, 30 and

31 of this brief and adopt the same in opposition to

these assignments.

To bolster up their argument, appellants, at page 62

of their brief, quote Instruction No. 3 of the Court's

charge (R 168) and criticise the same.

No exception whatever was taken by defendants to

the Court's charge contained in Instruction No. 3, and

they cannot now be heard to complain.

The record of exceptions taken to the charge of the

Court commences at page 207 of the record (Assign-

ment No. 19, bottom of page 207).

In taking exceptions to instructions given, defend-

ants commenced at Instruction No. 8 and not before.

Besides, this instruction was a plain, correct and

sound exposition of the law^ and fully in consonance

with the principles announced in the authoi'ities re-

ferred to by appellants on page 63 of their brief.
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F. ASSIGNMENT OF ERROR NO. 19 (R 207)

(Appellants' Brief, 64).

Complaint is made of Instruction No. 8 of the

Court's charge on the subject of "power of attorney"

(R 170).

They say "the only evidence which could possibly

relate to this subject is the testimony of plaintiff as

follows" (App. Brief, 65).

They then quote a portion of Sakow's testimony on

direct and on cross-examination (App. B. 64, 65),

which they say (p. 67) "has all the ear marks of a

fabrication".

"Let him who is without sin cast the first stone."

By their verdict the jury passed upon the credibility

of all witnesses. No longer is this a live issue.

What are the facts shown by the record on the ques-

tion of testimony as to the law on the subject of

"powder of attorney"?

On the trial defendants themselves first raised the

subject of power of attorney in their cross-examina-

tion of Sakow (R 52) as follows:

"Then I went to see Harry Sheppard and at

the time I went up to talk to Harry Sheppard I

knew that a man, in order to stake a placer mining

claim, had to stake it himself, or he had to have

a jjower of attorney to stake it."

Again defendants themselves raised the subject of

power of attorney in their direct examination of the

defendant Sheppard as a witness (R 71) as follows:
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''At the time I staked these two claims and dis-

covered gold there I was familiar with mining
laws of Alaska. I knew at that time that I had
to stake the claims myself or give a man a power
of attorney.

'

'

In our Amended Reply (R 11) we alleged that

the pretended locations of the Blue Bird and North

Star by Sheppard on July 6, 1926, were not made by

him in good faith but were dumm}^ locations for the

use and benefit of Angus McLellan, and further, that

each of said pretended locations tvas made hy Angus

McLellan under the guise and in the name of

Sheppard.

Our code provides that all allegations of new matter

in the reply shall be deemed denied. Comp. Laws of

Alaska, 1933, p. 696, Sec. 3446, reads in part as fol-

lows:

"* * * the allegations of new matter in a reply

is to be deemed controverted by the adverse party

as upon a direct denial or the avoidance, as the

case may require."

From the allegations of our Amended Reply, it was

plain, we contended:

(a) That the ground was attempted to be

located not by Shepi^ard, but by McLellan.

(b) That McLellan in so doing, out of Shep-

pard 's presence, used the name of Sheppard for

McLellan 's use and benefit; and

(c) That McLellan had no legal authority

from Sheppard to stake mining claims.
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The issues on these subjects were clearly raised by

the pleadings.

Merely trifling with the Court are appellants in

asserting (App. Brief, 65) that:

*'The only evidence which could possibly relate

to this subject is the testimony of plaintiff as

follows:"

then quoting in extenso portions of his testimony on

direct (R 45, 46) and on cross-examination (R 52, 53),

hereinabove referred to.

These quoted portions of plaintiff's testimony make

no reference whatever to the subject of power of at-

torney, and do not even remotely ^'relate" to this

subject.

Twice more (App. Brief, 65, 66) they re-assert

plaintiff '^admitted" the Sheppard locations in his

Second Amended Reply. On the contrary we denied

the validity of these pretended locations.

They appear very hard pressed for any real ground

of argument tending to sustain their Assignment

No. 19.

The objections assigned to this Instruction No. 8

of the Court's charge is:

(a) No evidence in the case warranting such

an instruction;

(b) That there was never any contention or

claim that there was a power of attorney given

to Angus McLellan by H. P. Sheppard ; and

(c) That such instruction is confusing, mis-

leading and prejudicial.
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We have already shown there was evidence war-

ranting this instruction on the law governing use of a

power of attorney (Ante, p. 37). Not only was there

such evidence, but the same was tendered by defend-

ants. Sakow cross-examination (R 52). Sheppard di-

rect examination (R 71).

The contention raised by the pleadings and evi-

dence was that there was 7iot a powder of attorney

given to McLellan by Sheppard. Plaintiff claimed

there was not. Defendants admitted there was not

and contended none was needed because Sheppard

knew what the law^ was and knew that he had to stake

the claims himself or give a man a power of attorney

(R71).

This was a clear, plain, and easily understood in-

struction which could neither confuse nor mislead any

juror, and it was required by the issues in the case and

by the testimony proffered by defendants especially.

The authorities cited by appellants have no ap-

plication here.

Plaintiff's property and the title thereto should

not be lost to him by the collusion, chicanery, and
perfidy of defendants, manifested by this record. For
pure cold-blooded rapacity, the reported decisions of

this Court coming from Alaska show^ nothing like

it, except in the celebrated case of Tornanses v.

Melsing, 106 Fed. 775.
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G. ASSIGNMENTS OF ERROR 10 AND 11 (R 201, 202)

(Appellants' Brief, 69).

We now come to assigned errors 10 and 11—the

refusal of the Court to give defendants' request No.

1 (R 159).

This requested instruction is vitiated particularly

by the inclusion of the words ''or by any other per-

son" occurring in the second last line thereof after

the name "H. P. Sheppard".

The second sentence reads as follows

:

''And if you find that the time the plaintiff,

Walter Sakow, staked the Good Hope Placer

Mining Claim, that the ground covered thereby

was already covered and appropriated by a prior,

valid and existing location made by the defend-

ant, Harry P. Sheppard, or by any other person,

then your verdict must be for the defendants."

No reference whatever is made as to what the jury

shall base such finding upon.

The words "evidence", "lack of evidence", "the

whole evidence", "the weight of evidence", or "the

preponderance of the evidence '

', or the reverse, should

have been inserted in this proposed instruction, ac-

cording to the choice or intention of defendants.

Again it contains, after the name "H. P. Shep-

pard" the words "or any other person" when there

was no evidence offered by defendants that any other

person claimed to have located any part of Sakow's

claim. This requested instruction was a tacit ad-

mission that Sheppard may not have located the

ground they claim, but that Angus McLellan may



53

have done so. It was proper for the Court to refuse

this requested instruction.

Error is also predicated on the Court's refusal to

give requested instruction No. 2 (Assignment of

Error No. 11—R 202).

This requested instruction consists of two sentences

only, the first sentence of which was proper and the

second sentence improper.

As a whole the instruction was highly improper

as it is not the duty of the trial Court to separate the

wheat from the chaff in a requested instruction. The

Court properly refused to give this requested instruc-

tion.

H. ASSIGNMENT OF ERROR NO. 20 (R 208)

(Appellants' Brief, 72).

This last assignment of appellants' brief challenges

Instruction No. 9 (R 171) of the charge of the Court

only as to paragraph (a) of said instruction No. 9.

Instruction No. 9 of the Court's charge consists of

three paragraphs which we set forth in full:

''You are instructed that, if you believe from

a preponderance of the evidence introduced in this

case:

(a) That the ground in controversy herein,

was open imappropriated public mineral land of

the United States in the month of October, 1930

(and the same would be open, unappropriated

public mineral land of the United States, unless

the said North Star and Blue Bird placer mining-

claims had been validly located and included the
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ground included in plaintiff's alleged Good Hope
placer mining claim and were kept alive by the

doing of proper assessment annual labor)
;

(b) That the plaintiff, Walter Sakow, in said

month made a valid location of said Good Hope,

or Good Hoppe, placer mining claim as defined

in these instructions, then your verdict should be

in favor of the plaintiff and you should proceed

to assess plaintiff's damages imder the instruc-

tions hereinafter set forth.

If, on the other hand, the evidence as to either

of the above mentioned matters should be in favor

of the defendants, or should be evenly divided,

you should not decide this case in favor of

plaintiff."

This entire instruction covers the law governing

the theory of plaintiff and must, of course, be read

and considered as a whole. It is not quite proper to

single out one single paragraph of a three-paragraph

instruction and except to that one paragraph only.

However, this first paragraph numbered (a) is said

to be ambiguous, confusing and misleading and an

"incorrect statement of the law".

This paragraph and the two other companion para-

graphs included in Instruction 9 embody the conten-

tion of plaintiff under the framed issues, and are

obviously responsive to the theory of plaintiff.

Nothing is specifically pointed out wherein it is open

to any objection urged against it.

The argument seems to be based on the fact that it

did not state anything about rights flowing from

plaintiff's long, undisturbed and acknowledged pos-
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session, and the acquiescence of defendants in such

possession until the first mining season after the death

of McLellan and the rise in the price of gold. The

criticism levelled at the first paragraph of Instruc-

tion No, 9 of the Court's charge is unmerited, and

that the charge of the Court as a whole fully and

fairly presented the law of the case applicable to the

issues.

We submit that the judgment herein should be

affirmed.

Dated, San Francisco, California,

April 18, 1938.

Respectfully submitted,

Cecil H. Clego,

Herman Weinberger,

Attorneys for Appellee.




